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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
C. MANN
TTORNZY GENERAL
Heaorable D, RBishard Voges L A
Younsy Atsorney ‘ H
¥ilson Ceunty _ rb\' <
Floresville, Texas
Dear Siry Opinion No, O-36
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2 ofvil sult nssisted by two addi-~

£y Attorney to rilo a suit upon 1natruo-
wulissioners' Court t0 renove a tenant off
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Honorable D. Richard Voges, pege 2

In tha oase of Bredy v, Brooks, 89 S, W, 1052,
the Bupreme Qourt stated that:

"The prineipal p s® of the Constitution in
sreating the offices of Distriet Attorney and County
Attorney was to make as ths main funotion of these
offieers; the prosesution of erimina) eases,.”

rever, the Legislature has fiom time to time

sonferred additional duties upon these officers, as further
evidenes that the dutles and rights of the County Attorney
gon:rim by the Constitution were not restricted, we refer

- subssauant scts of the Leglislature oconferring a&dxtiom
dysies upon thess officers, sush as Artiele 8718, Veruon's
Afaotated Civil Stetutes, whiak provides that the County
AStorney shall rspresent the @ounty in gertain suits for
damsges. Also, Article 339, Vernoa's Annotated Civil
Statutes, whioch raguires the District or County Attorney
to lastitiite such proossedings as are necessary to compel
the performance of cortain duties by certain officers and
19 pres#rve and protect the pudlic interest as met forsh
in said statule. -

| Clearly, it 1s not the ianteation of the Lejisia-
ture t¢ make it the right of the County Attorney to represent

+he County ia ell suits or actions.

. .- Artiols 334, Vernon's Annotated Clvlil Statutes,
provides that Distriot and County Attorneys shall advise and
give opinions to the variocus occunty and preeinet offiosers,
but this does not mean that the Commissioners' Court is
reguired to employ the Qounty Attormey in all oivil suits,
ror dges 1% mean that the County Attorney has the right to
represent the GCounty in all such suits,

~In the ocase of lLooscon v, Harris County, 38 Tex.Sll,
the Buprens Jourt held that the Jommlssioners' Court of the
Gounty nam& the axoluasive right to determine vhether a sult
should be bdrought in ths name and foy tie benefit of the
county, exsept in the case where a aononrrent or exclusive
right il confexrred on some other official or tribunel by the
Legislature o exercise in some speoified came a like discre-
tion,
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Honoradle D, Righard Voges, page 3

The Comalsnicners' Court hes the authority to
smnloy gounsel to the axelusion of the County Lttoranesy to
institute sults in behalf of the County, execept metions
against office holders, as provided by Article 330, Verncn'’s
Asnotated Civil Statutes. This was-held heretofors by this

ot in Qoaferencs Opinion No. 2673, This epinion held

" fhat the Cemmissioners’ Court has tiw authority to u:.floy
ng

oounsel to ths sxolusion of the County Attorney to b

:g=t:: againat the Banking Commission for the resovery of

punty funds under the Guaranty Bank ¥und Law on acosount of
the bank (gounty depository) failure, and the County Attorney
is not entitled to any comalssion on ecolleotions nade as 2
result of sald suit, sxcept as sy be provided by coatract
between tha County Attornay and ths Jomzissionsrat Courd.

The oase of City Naticnal Banx v. Presidis County,
86 3, W, 777, holds that it i not the legal duty of the
Sounty Attorney to rapresent the County im sults affescting
its interest. The oase of Jones ¥, Veltaan, 171 3, %, 291
holds that Commissioners' Courts have the authority %o saploy
County Attorneys to represent the County ian pending suilta.

You 4o not state in your latter wheller or not
$he oase 1n whish you represented ths County, assisted by
two additionsl counssl, was & sase as menticned 1In Article
6714, supra, or whather 1it.wls & ocase whioh scme othsr
statute provided that ths County Attorney should rspressnt
the County. In the absence of a statemsant to the ocountrary, _
we assume that the above mentioaned oase in whilck you represented
the County wap on® wilch the County Attorney was ot reguired
by lsw to represent ths County in. This being true, you are
respectfully advised thot 1t i3 cur opinlon that the Comzis-
sloners' Court cen lezally contraet with the Ccunty Attorney
and pay him a rensonoble compenmation for servicss rendered
in all oivil cases where the dudy is not imposed upon the
County Attorney by statute to represent the County, It is
our further opinioca that it is not the duty of the County

~ Attomey te¢ represent the Couanty la any civll case ualess

expressly made a0 by statute, If the sbove mentloned services
wers performed in the absence of a contract between tas County
Attorney and Commissioners' Court, but upen ths reguest of
Bajid Court,the County Attorney is entitled to a rsasonable
eompensation on a quantunm mefBit basis.
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Honorable I, Riohard Voges, page 4

With refexence %o your second and third questions,
you are advised that after a sareful search of the statutes,
we fail o find any atatute imposing the duty upos the County
Attemey to file @ sult upon the imstruotion of the Commissioners?
Qourt to removs a tenant f the County Poor farm. Thereforse,
it is not the duty of the Ceunty Attermey to filae such suit,
Howsver, the O ssionexs! Court may eontraot with the County
Attornsy to perform sudh servises and legally pay a Teasenable
coxpsasation for the same, -

Trusting that the foregoing fully answers your
iaquiry, we are _ ) .

Yours very trly
ATTORNEY GRVERAL OF TETIXAS

By '££2L44ngg¢;y£;¢uz;__,~_

Ardell Williams
Assiastant
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